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FINDINGS O F  FACT: 

1. The s u b j e c t  s i t e  i s  l o c a t e d  on t h e  n o r t h e a s  
of t h e  i n t e r s e c t i o n  of  4th and K S t r e e t s ,  N.E The s i t e  i s  
in an  R-4 D i s t r i c t  and i s  known as p r e m i s e s  0 0  I( S t r e e t ,  
N.E.  

2 .  The s u b j e c t  l o t  i s  r e c t a n g u l a r  i n  shape  and f l a t  i n  
hy. I t s  d imens ions  are 20 .08  f e e t  on t h e  n o r t h  and 

s o u t h  s i d e s  and 9 5 . 0  o n  t h e  e a s t  and west s i d e s ,  The l o t  
a r e a  i s  1 , 9 0 7 , 6  square f e e t ,  

3 .  The s u b j e c t  s i t e  i s  improved with a two-s to ry  t r i c k  
s t r u c t u r e .  There i s  a g a r a g e  l o c a t e d  at t h e  rear of t h e  
l o t .  The combined l o t  occupancy ol" the two s t r u c t u r e s  i s  
more t h a n  s i x t y  p e r c e n t ,  

4 ,  T h e r e  i s  access t o  and from t h e  su 
t h r ~ u g h  R S t r e e t  on t h e  s o u t h  and th rough  4 t h  S t r e e t  on t h e  
w e s t .  There i s  a c c e s s  to t h e  r e a r  of t h e  s i t e  t h r o u g h  a 
p u b l i c  a l l e y  on t h e  n o r t h .  K S t r e e t  i s  a h e a v i l y  t r a v e l e d  
s t reet  and p r o v i d e s  t h e  main access t o  t h e  s i t e  at i t s  
f r o n t .  

5 .  The s u b j e c t  s q u a r e  and the ~ ~ r r o u n ~ i n ~  n ~ i ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  
a r e  developed p r i m a r i l y  w i t h  medium d e n s i t y  r e s i d e n t i a l  
u s e s .  There i s  a rea:! es t a t e  o f f i c e  l o c a t e d  on t h e  southwes t  
c o r n e r  of t h e  s u b j e c t  i n t e r s e c t i o n  and a church  l o c a t e d  on 
t h e  s o u t h e a s t  c o r n e r  of t h e  i n t e r s e c t i o n .  Most of t h e  
remain ing  u s e s  i n  t h e  v i c i n i t y  are r e s i d e n t i a l  nd most of 
t h e  s u r r o u n d i n g  s t r u c t u r e s  are s i n g l e  f a m i l y  ro  dwe I i i n g s  ~ 

S e v e r a l  c o r n e r  l o c a t i o n s  i n  t h e  area are  developed  w i t h  
commercial  arid other n o n - r e s i d e n t i a l  u s e s .  H a l f  a b l o c k  
s o u t h  on 4 t h  Street  t h e r e  are a sandwich s h o  and a r e p a i r  
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6 .  l 'he a.rea i s  zoned R--4 on a l l  f o u r  sides of t h e  
s u b j e c t  s i t e .  There i s  a C-2-A R i s t r i c t  app rox ima te ly  7 0 0  
€eet t o  t h e  s o u t h  and a C--M-1 D i s t r i c t  a p p r o x i r i a t e l y  350 
f e e t  t o  t h e  west. 

7 .  The s u b j e c t  s t r u c t u r e  was c o n s t r u c t e d  i n  1 8 9 0 .  The 
f i r s t  f l o o r  w a s  used as  a r e t a i l  g r o c e r y  s t o r e  E r o m  approx i -  
ma te ly  1 9 6 8  t o  approx ima te ly  15379. T h e  p r e m i s e s  have been 
vacant- f o r  a t  l e a s t  Eive y e a r s ,  The esu ipment  arid shelves 
r e l a t i n g  to t h e  g r o c e r y  u s e  have been removed. The doors 
and windows have been boardsd-up b u t  i h e r e  i s  easy access t o  
t h e  s i t e  th rough  a door  on which t h e  pad lock  h o l d e r  h a s  been 
u n f a s t e n e d  from t h e  frame.  The p r e m i s e s  are e x t r e m e l y  
d e t e r i o r a t e d  and an e x t e n s i v e  r e n o v a t i o n  w i  11 b e  r equxred  t o  
make t h e  p r e m i s e s  h a b i t a b l e .  T h i s  r e n o v a t i o n  would r e q u i r e  
a t  l eas t  a new r o o f ,  new plumbing,  e l e c t r i c a l  c o n d u i t s ,  a 
h e a t i n g  andi c o o l i n g  sys tem,  r ep lacemen t  of some s e c t i o n s  o f  
the f l o o r s ,  xieta walls and new t o i l e t  f a c i l i t i e s ,  

8 .  The a p p l i c a n t ,  J e  V .  P a r t n e r s h i p ,  i s  a real  e s t a t e  
company which pu rchased  t h e  s u b j e c t  p r o p e r t y  i n  approx i r i a t e ly  
1 9 7 9 .  The reiil es ta te  company h a s  a t t e m p t e d  t o  sell t h e  
p r o p e r t y  as a r e s i d e n c e  and h a s  a d v e r t i s e d  it in t h e  newspaper 
as such .  N o  s e r i o u s  b u y e r s  have responded to t h e  r e s i d e n t i a l  
o f f e r i n g .  The o n l y  s e r i o u s  o f f e r s  t h a t  t h e  a p p l i c a n t  h a s  
r e c e i v e d  have come f'rom p o t e n t i a l  comrrercial  u s e r s  such  as  a 
dance s t u d i o  o p e r a t o r  who wanted t o  u s e  t h e  f i r s t  f l oo r  as+ a 
dance s t u d i o  znc3 u s e  t h e  second f l o o r  a s  a r e s i d e n c e .  These 
o f f e r s  f a i l e d  f o r  l a c k  of adequa te  f i n a n c i n g  f o r  t h e  p u r c h a s e r s .  

9 .  The a p p l i c a n t  p r o p o s e s  to s e l l  t h e  s u b j e c t  p r e m i s e s  
as a neighborhood g r o c e r y  s tore ,  which w a s  i t s  former  u s e .  
The c o n t r a c t  p u r c h a s e r s  :or t h e  p r o p e r t y  are  a r4ro and Mrs. 
Eogleman, who would o p e r a t e  a g r o c e r y  s t o r e  on t h e  f i r s t  
f l o o r  of t h e  p remises  and would r e s i d e  on t h e  second f l o o r .  
The Foglemans c u r r e n t l y  o p e r a t e  a g r o c e r y  s t o r e  a t  t h e  
c o r n e r  of 9 t h  and I S t r e e t s ,  N . E . ,  where t h e y  l i v e  above t h e  
s t o r e .  The proposed  u s e  o f  t h e  p r e m i s e s  would he  e x a c t l y  
t h e  same a s  t h e  p r e v i o u s  u s e  i n  which t h e  former  o w n e r s  
l i v e d  on t,he second floor arid o p e r a t e d  a g r o c e r y  s t o r e  on 
t he  f i r s t  f l o o r .  T h i s  u s e  was a u t h o r i z e d  by C e r t i f i c a t e  of 
Occupancy KO. B 6 6 8 9 9 ,  d a t e d  August 2 2 ,  1968. 

1 0 .  T h e  proposed  g r o c e r y  s t o r e  would o p e r a t e  from 7:OO 
A.M. t o  10:OO P.M., seven  days  a week, There would b e  t h r e e  
f u l l - t i r r e  employees.  The u s e  would b e  2 s m a l l  convenience-  
s t o r e  f o r  t h e  neighborhood and woul6 p r o v i d e  b r e a d ,  packaged 
foods  and o t h e r  convenience  i t e m s .  N o  c a r r y o u t ,  hot food 
p r e p a r a t i o n s  o r  sandwiches would be p r o v i d e d .  There  would 
he  n c  parkincy 013 t h e  p remises .  D e l i v e r i e s  would be made two 
o r  t h r e e  t i m e s  a week ak d p p r o x i n a t e l y  7 : O O  A.M. The 
a p p l i c a n t  would pick-up t h e  p r o d u c t s  t o  b e  d e l i v e r e d ,  u s i n g  
h i s  s t a t i o n  wagon. For  p u r p o s e s  0 2  unloadir?,g,  t h e  s t a t i o n  
wagon wouldi be t e m p o r a r i l y  pa rked  i n  a l o a d i n g  zone on I( 
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S t r e e t  o r  i n  a dr iveway a t  t h e  rear  p o r t i o n  o f  t h e  s i t e ,  
a d j a c e n t  t o  t h e  g a r a g e .  

11. A g r o c e r y  s t o r e  Fs f i r s t  p e r m i t t e d  as  a ma t t e r -o f -  
r i g h t  u s e  i n  t h e  (2-1 D i s t r i c t . ,  I n  o r d e r  t o  use t h e  p r e m i s e s  
as  a g r o c e r y  s t o r e  i n  an  8-4 D i s t r i c t ,  t h e  owner h a s  a p p l i e d  
for a v a r i a n c e  from t h e  u s e  p r o v i s i o n s  of Sub- sec t ion  3104.3 
of t h e  C.C. Zoning R e g u l a t i o n s .  

1 2 .  The a p p l i c a t i o n  was a d v e r t i s e d  f o r  b o t h  u s e  o f  t h e  
f i r s t  and second f l o o r s  as  a g r o c e r y  s t o r e .  The a p p l i c a n t  
m i s t a k e n l y  a p p l i e d  a t  t h e  o f f i c e  o f  t h e  Zoning A d m i n i s t r a t o r  
€ o r  a v a r i a n c e  t o  u s e  b o t h  t h e  f i r s t  f l o o r  and t h e  second 
f l o o r  as a g r o c e r y  s tore ,  T h i s  e r r o r  w a s  based  on t h e  
a p p l i c a n t ' s  m i s r e a d i n g  of  t h e  p r i o r  C e r t i f i c a t e  of Occupancy, 
w i t h  which t h e  a p p l i c a n t  a t tempted.  t o  conform. The d i s c r e p a n c y  
was c l a r i f i e d  a t  t h e  p u b l i c  h e a r i n g  o f  May 1 6 ,  1384. The 
Board found t h e  d i s c r e p a n c y  t o  be  minor ,  and proceeded  w i t h  
t h e  c a s e  on i t s  m e r i t s .  

1 3 ,  The Board of Zoning Adjustment  h a s  t h e  power t o  
g r a n t  a u s e  v a r i a n c e  p u r s u a n t  t o  Pa rag raph  8 2 0 7 . 1 1  of t h e  
Zoning R e g u l a t i o n s ,  The g r a n t i n g  of a u s e  v a r i a n c e  r e q u i r e s  
t h a t  t h e r e  be a n  undue h a r d s h i p  upon t h e  owner a r i s i n g  from 
z i  un ique  o r  e x c e p t i o n a l  c o n d i t i o n  of  t h e  p r o p e r t y  which 
p r e c l u d e s  t h e  p r o p e r t y  from b e i n g  used f o r  t h e  pu rpose  f o r  
which it i s  zoned. The g r a n t i n g  of t h e  use v a r i a n c e  must 
n o t  c a u s e  a s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good n o r  
i m p a i r  t h e  i n t e n t ,  p u r p o s e r  and i n t e g r i t y  o f  t h e  zone p l a n  
as  embodied i n  t h e  Zoning R e g u l a t i o n s  and Maps. 

1 4 ,  The a p p l i c a n t  a rgued  t h a t  t h e  e x i s t i n g  s t r u c t u r e  a t  
t h e  s u b j e c t  s i t e  i s  commercial  i.n d e s i g n  and would be  
d i f f i c u l t  and e x p e n s i v e  t o  c o n v e r t  t o  a r e s i d e n c e .  The 
f i r s t  f l o o r  of t h e  p remises  has l a r g e  s t o r e f r o n t  windows on 
b o t h  I( S t r e e t  and 4 t h  S t r e e t ,  The i n t e r i o r  o f  t h e  f i r s t  
f l o o r  h a s  one l a r g e  main room w i t h  a v e s t i b u l e ,  a s t a i r c a s e  
arid a s t o r a g e  room a t  one s i d e .  There i s  no o p e r a t i o n a l  
plumbing on t h e  f i r s t  f l o o r .  The second f l o o r  i s  des igned  
f o r  r e s i d e n t i a l  u s e  and h a s  been so used .  

15.  The a p p l i c a n t  f u r t h e r  a rgued  t h a t  t h e  s t r u c t u r e  
does n o t  l e n d  i t - s e l f  t o  R-4 u s e s ,  i n c l u d i n g  t h e  m a t t e r - o f -  
r i g h t  u s e s  and t h e  s p e c i a l  e x c e p t i o n  u s e s .  I n  a d d i t i o n  t o  
a r g u i n g  t h a t  t h e  f i r s t  f l o o r  o f  t h e  p r e m i s e s  i.s unusab le  f o r  
r e s i d e n t i a l  u s e s l  t h e  a p p l i c a n t  a rgued  t h a t  it i s  n o t  l a r g e  
enough f o r  a n  a r t  g a l l . e r y  o r  museum. He h a s  n e v e r  been 
i n v o l v e d  w i t h  an  are g a l l e r y  or K L U S ~ U I X  b u t  c o u l d  n o t  imagine 
t h a t  t h e  s p a c e  a t  t h e  s u b j e c t  s i t e  would b e  a d e q u a t e .  The 
a p p l i c a n t  f u r t h e r  a rgued  t h a t  a c l u b  or f r z t e r n i t y  would 
r e q u i r e  p a r k i n g  f a c i l i t i e s  t h a t  t h e  s i t e  d o e s  n o t  have.  A 
c l i n i c ,  h o s p i t a l  o r  s a n i t a r i u m  would r e q u i r e  p a r k i n g  and 
would p r o b a b l y  need more space  t h e n  t h e  s i t e  p r o v i d e s .  A 
c h i l d  development cen te r  would Reed a p l a y  area. t h a t  does  
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n o t  e x i s t  on t h e  s i t e  o r  nea rby .  A rooming house would 
r e q u i r e  more space  and more f a . c i l i t i e s .  

1 6 .  The a p p l i c a n t  p r e s e n t e d  no f i c ju re s  t o  d e f i n e  t h e  
space  needs  of t h e  R-4 u s e s  h e  d i s c u s s e d ,  The a p p l i c a n t  
f u r t h e r  t e s t i f i e d  t h a t  t h e  area of t h e  f i r s t  f l o o r  s p a c e  was 
n o t  known t o  him. The o r i g i n a l  u s e  of t h e  f i r s t  f l o o r  w a s  
also unknown t o  t h e  a p p l i c a n t .  H e  a s s e r t e d  t h a t  i f  t h e  s i t e  
w a s  n o t  o r i g i n a l l y  used  a s  a g r o c e r y  s t o r e  t h a t  it a p p e a r s  
t o  have been s u b s t a n t i a l l y  a l t e r e d  f o r  t h e  g r o c e r y  s t o r e  
u s e .  

1 7 .  The a p p l i c a n t  f u r t h e r  a rgued  t h a t  t h e  proposed  Lise 
would b e  compa t ib l e  w i t h  t h e  e x i s t i n g  m i x t u r e  o f  u s e s  i n  t h e  
s u b j e c t  neighborhood.  There are  c o m n e r c i a l  u s e s  c o e x i s t i n g  
w i t h  t h e  r e s i d e n t i a l  u s e s  i n  t h e  area,  e s p e c i a l l y  on K 
Stree t ,  The a p p l i c a n t  named one o r  two conunercial  u s e s  i n  
each  nearby  b l o c k .  He f u r t h e r  t e s t i f i e d  t h a t  b e s i d e s  t h e  
s u b j e c t  v a c a n t  p r o p e r t y ,  t h e  o t h e r  t h r e e  c o r n e r s  o f  t h e  
s u b j e c t  i n t e r s e c t i o n  are occup ied  by a r e a l  es ta te  o f f i c e ,  a 
c h u r c h l  and a p r i e s t s  r e s i d e n c e .  The Board f i n d s  t h a t  t h e  
o n l y  u s e  i n  t h e  s u b j e c t  i n t e r s e c t i o n  t h a t  i s  n o t  an  R-4 
p e r m i t t e d  u s e  i s  t h e  r ea l  e s t a t e  o f f i c e .  

1 8 .  The a p p l i c a n t  f u r t h e r  a rgued  t h a t  t h e  proposed  u s e  
would b e  a neighborhood f a c i l i t y .  There i s  n o t  much 
o n - s t r e e t  p a r k i n g  a v a i l a b l e  i n  the s u b j e c t  area and t h e  
r e s i d e n t s  need g r o c e r y  s t o r e s  w i t h i n  wa lk ing  d i s t a n c e  o f  
t h e i r  homes. S e v e r a l  neighborhood g r o c e r y  s t o r e s  have 
r e c e n t l y  c l o s e d  and t h e  proposed  u s e  would p r o v i d e  r e t a i l  
g r o c e r y  s e r v i c e s  w i t h i n  a r e a s o n a b l e  wa lk ing  d i s t r i  c t  f o r  
t h e  n e i g h b o r s .  The c o n t r a c t  p u r c h a s e r  i n t e n d s  t o  o p e r a t e  a 
s tore  t h a t  i s  c l e a n  and h a s  no l o i t e r e r s .  The Board n o t e s  
t h a t  t h e  r equ i r emen t  t h a t  a u s e  b e  a neighborhood f a c i l i t y  
p e r t a i i i s  t o  a change o f  nonconforming u s e  and n o t  t o  a u s e  
v a r i a n c e  as  sough t  hy t h e  a p p l i c a n t .  

1 9 .  The a p p l i c a n t  a rgued  t h a t  t h e  proposed  u s e  would 
be  good f o r  t h e  c i t y  because  it would i n c r e a s e  t h e  t a x  b a s e  
and p r o v i d e  j o b s .  The Eoard f i n d s  t h a t  a l t h o u g h  coInmendable I 
b e n e f i t  t o  t h e  c i t y  i s  n o t  p a r t  of t h e  t e s t  f o r  a u s e  
v a r i a n c e ,  Tax income is n o t  a zoning i s s u e .  

2 0 .  The a p p l i c a n t  also a rgued  t h a t  t h e  c o n t i n u i n g  
vacancy of  t h e  p r o p e r t y  c r e a t e s  a h a r d s h i p  f o r  t h e  owner, 
The p r o p e r t y  h a s  been l i s t e d  f o r  sa le  f o r  f i v e  y e a r s  arid 
t h e r e  have been no o f f e r s  t o  buy it f o r  r e s i d e n t i a l  u s e .  
The a p p l i c a n t  a rgued  t h a t  there are  marly r e s i d e n t i a l  p r o p e r -  
t i e s  s t a n d i n g  v a c a n t  i n  the area and t h a t  p o t e n t i a l  b u y e r s  
can  pu rchase  a v a c a n t  r e s i d e n t i a l  p r o p e r t y  and r e h a b i l i t a t e  
i t  f o r  s u b s t a n t i a l l y  less t h a n  t h e  cost  o f  p u r c h a s i n g ,  
r e n o v a t i o n  and c o n v e r t i n g  t.he s u b j e c t  s t r u c t u r e  The 
a p p l i c a n t  a s s e r t e d  t h a t  t h e s e  marke t  c o n d i t i o n s  l e a v e  t h e  
owners o f  t h e  s u b j e c t  p r o p e r t y  w i t h  t h e  c h o i c e  o f  s e l l i n g  
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t h e  s i t e  f o r  a commercial  u s e  such  as  a cjrocery s t o r e  o r  
a l l o w i n g  it t o  c o n t i n u e  t o  s t a n d  v a c a n t ,  

21. The a p p l i c a n t  t e s t i f i e d  t h a t  t h e  v a c a n t  p r o p e r t y  
h a s  become a s a f e t y  haza rd  f o r  p e o p l e  i n  t h e  neighhorhood.  
However s e c u r e l y  the s t r u c t u r e  i s  boarded-up,  v a n d a l s  can 
s t i l l  g e t  i n t o  t h e  p r e m i s e s ,  The s i t e  i s  an  a t t r a c t i v e  
haven f o r  j u n k i e s  and o t h e r s ,  

2 2 .  The a p p l i c a n t  f u r t h e r  t e s t i f i e d ,  i n  answer t o  
q u e s t i o n s  from t h e  Board, t h a t  no c o n t r a c t s  f o r  r e n o v a t i o n  
o r  remodel ing  have been pu r sued  t o  t h e  p o i n t  o f  o b t a i n i n g  a 
c o s t  es t imate .  O n e  a r c h i t e c t  h a s  su rveyed  t h e  p r o p e r t y  and 
s a i d  t h a t  it would b e  d i f f i c u l t  t o  r e n o v a t e ,  The a p p l i c a n t ,  
cl r e a l  e s t a t e  a g e n t ,  h a s  i n f o r m a l l y  e s t i m a t e d  t h e  cost a s  i n  
e x c e s s  of $75,000 f o r  t h e  r e n o v a t i o n  work, The a p p l i c a n t  i s  
a t t e m p t i n g  t o  sell t h e  p r o p e r t y  as-is f o r  $50,000.  The sa le  
of t h e  p r o p e r t y  i s  being done t1iroug.h a n  e x c l u s i v e  l i s t i n g ,  
b u t  t h e  a p p l i c a n t  i s  aware of a n  o b l i g a t i o n  t o  s h a r e  t h e  
conmiss ion  w i t h  any o t h e r  b r o k e r  who found a buye r  f o r  t h e  
p r o p e r t y  .. 

2 3 ,  T h e  Board f i n d s  t h a t  t h e  a p p l i c a n t ' s  problems i n  
marke t ing  t h e  s u b j e c t  p r o p e r t y  f o r  a p e r m i t t e d  use  do  n o t  
c o n s t i t u t e  a h a r d s h i p  i n  t h e  s e n s e  d e f i n e d  by -the Zoning 
R e g u l a t i o n s .  N e i t h e r  does  t h e  c o s t  of r e n o v a t i n g  and 
c o n v e r t i n g  t h e  s t r u c t u r e  c o n s t i t u t e  such  a h a r d s h i p .  In 
o r d e r  t o  j u s t i f y  a u s e  v a r i a n c e ,  t h e  h a r d s h i p  must b e  
i n h e r e n t  i n  t h e  p h y s i c a l  n a t u r e  o f  t h e  s i t e  so t h a t  it 
canno t  be used  f o r  a p e r m i t t e d  p u r p o s e ,  even w i t h  
a l t e r a t i o n s .  

2 4 .  The O f f i c e  of P l a n n i n g ,  by r e p o r t  d a t e d  May 9, 
1 9 8 4 ,  recommended t h a t  t h e  a p p l i c a t i o n  be d e n i e d .  The 
O f f i c e  of Plaririing no ted  t h a t  t h e  s u b j e c t  p r o p e r t y  i s  f l a t  
r e c t a n g u l a r  p i e c e  of l a n d  improved w i t h  a t w o  s t o r y  rowhouse 
and a ga rage .  The p r o p e r t i e s  a d j a c e n t  t o  t h e  s u b j e c t  s i t e  
seem t o  be s i m i l a r  i n  c h a r a c t e r i s t i c s  arid a re  used  a s  s i n g l e  
f a m i l y  r e s i d e n c e s .  The f i r s t  f l o o r  o f  t h e  s u b j e c t  s i t e  was 
used  as  a g r o c e r y  s t o r e  a f t e r  1 9 6 8 ,  b u t  t h e  u s e  h a s  been 
d i s c o n t i n u e d  f o r  a t  least  f i v e  17ears. The equipment  and 
s h e l v e s  r e l a t i n g  t o  g r o c e r y  u s e  have been removed. The 
i n t e n t  of t h e  nonconforming u s e  r e g u l a t i o n s  i s  t o  b r i n g  
t h e s e  uses i n t o  confo rmi ty  w i t h  t h e  zone d i s t r i c t  i n  which 
t h e  p r e m i s e s  a r e  l o c a t e d .  I n  t h e  O f f i c e  o f  P l a n n i n g ' s  
o p i n i o n ,  t h e r e  d i d  n o t  seem t o  b e  a n y t h i n g  un ique  o r  i n h e r e n t  
i n  t h e  p r o p e r t y  t h a t  would n o t  a l low t h e  a p p l i c a n t  t o  
r e n o v a t e  p r o p e r t y  and u s e  it i n  acco rdance  w i t h  t h e  R-4 
D i s t r i c t ,  The O f f i c e  of P l a n n i v g  f u r t h e r  n o t e d  t h a t  the 
i n t e n t  of t h e  R-4 D i s t r i c t  i s  t h e  s t a b i l i z a t i o n  of t h e  
remain ing  one- far l i ly  d w e l l i n g s .  The r e i n t r o d u c t i o n  o f  a 
commercial  u s e  seems t o  have a n  a d v e r s e  impact  on t h e  
r e s i d e n t i a l  c h a r a c t e r  of t h e  area and t h e  i n t e n t ,  purpose  
and i r l t e g r i t y  of t h e  zone p l a n  for t h e  c i t y .  The O f f i c e  of 



Plann ing  was of t h e  o p i n i o n  t h a t  the p r o p e r t y  d i d  n o t  
q u a l i f y  un6er  Paragraph  8207.11 f o r  a u s e  v a r i a n c e .  The 
Board c o n c u r s  w i t h  t h e  O f f i c e  of P l a n n i n g ' s  f i n d i n g s  arid 
recommend a t  i o n  s a 

2.5 Advisory Neighborhood Commission 2C f i l e d  ns 
recommendation on t h e  a p p l i c a t i o n .  

2 b .  A ne ighbor  who r e s i d e s  i n  t h e  d w e l l i n g  ad jzcent  to 
t h e  s u b l e c t  s i t e  on i t s  e a s t  s i d e ,  t e s t i f i e d  in. s u p p o r t  of 
t h e  a p p l i c a t i o n .  The  n e i g h b o r ' s  s u p p o r t  was based  on t h e  
f z c t  t h a t  t h e  p r o p e r t y  i s  an  e y e s o r e .  T h e  s u p p o r t e r  d e s c r i b e d  
t h e  neighborhood as t r a n s i t i o n a l  arid partly r e n o v a t e d .  The 
s u p p o r t e r  moved i n t o  t h e  neighborhood i n  1 9 8 0 ,  and. p a i d  
$ 7 5 , 0 0 0  f o r  h i s  r e n o v a t e d  h o u s e ,  When t h i s  p r i c e  i s  conpareci 
t o  t h e  conbined  c o s t  of p u r c h a s i n g  and r e n o v a t i n g  t h e  
s u b j e c t  s i t e ,  it seemed u n l i k e l y  t o  the w i t n e s s  t h a t  a 
r e s i d e n t i a l  occupan t  would p u r c h a s e  t h e  s u b j e c t  p r o p e r t y .  
The ne ighbor  i n  s u p p o r t  f u r t h e r  t e s t i f i e d  t h a t  a Safeway a t  
6 t h  and H Stree ts  had r e c e n t l y  c l o s e d ,  c a u s i n g  a problem f o r  
t h e  many e l d e r l y ,  r e t i r e d  p e o p l e  i n  t h e  neighborhood and 
n e i g h b o r s  w i t h e u t  au tomobi l e s  A neighborhooa  g r o c e r y  s t o r e  
would be  a convenience  f o r  everyone  i n  t h e  a rea .  

2"/ * The neighborhood in s u p p o r t  had I f u r t h e r m o r e ,  no 
o b j e c t i o r ?  t o  a well-managed commercial  e s t a b l i s h m e n t  b e i n g  
loca ted ;  rLext  door  t o  h i s  r e s i d e n c e .  He w a s  of t h e  o p i n i o n  
t h a t  t h e  proposed  u s e  of t h e  p r e m i s e s  would act as a d e t e r r e n t  
t o  crime. The s u p p o r t e r ' s  d w e l l i n g  w a s  b u r g l a r i z e d  t w i c e  i n  
1981, and t h e  b u r g l a r  g a i n e d  a c c e s s  t h r o u g h  t h e  yracant 
s u b j e c t  p r o p e r t y .  The ne ighbor  t e s t i f i e d  t h a t  a h o l e  was  
hacked throucjh the c o m o n  w a l l  between t h e  s u b j e c t  s i t e  and 
t h e  neighbor", d w e l l i n g ,  t h u s  e n a b l i n g  t h e  b u r g l a r s  t o  cLnter 
h i s  hone u n d e t e c t e d .  The ne ighbor  h a s  lieiiru.  peop le  i n s i d e  
t h e  v a c a n t  p r o p e r t y  and has n o t i c e d  t h a t  b o a r d s  have been 
t o r n  away from p o i n t s  of access t o  t h e  s u b j e c t  proper-cy. 

2 8 .  The neighborhood i n  s u p p c r t  t e s t i f i e d  t h a t  he w a s  
p l e a s e d  t h a t  a g r o c e r y  w i t h  a r e s i d e n c e  above it w a s  p roposed .  
C o n v e r s a t i o n s  w i t h  the a p p l i c a n t  had convinced  the s u p p o r t e r  
t h a t  t h e  proposed  r e t a i l  u s e  would be a commodious e s t a b l i s h -  
ment ,  in t h e  s u p p o r t e r ' s  o p i n i o n ,  it would b e  a c o n t r i b u t i o n  
t o  t h e  neighborhood t o  u s e  t h e  s u b j e c t  s i t e  as  a s t o r e  and 
p r o v i d e  t h e  s e r v i c e s  plariried by t h e  a p p l i c a n t  

29. A p e t i t i o n  i n  s u p p o r t  of t h e  a p p l i c a t i o n  w a s  
s u b m i t t e d  t o  t h e  r e c o r d ,  The p e t i t i o n  b o r e  t h e  s i g n a t u r e s  
of twenty-seven n e i g h b o r s  of t h e  s u b j e c t  s i t e .  The s i g n a t u r e s  
w e r e  c o l l e c t e d  by J a s o n  Vogel ,  ax7 agent r e p r e s e n t i n g  t h e  
sel lers  of t h e  p r o p e r t y .  I l i t h  a n  a lmos t  unanimous v o i c e ,  
t h e  n e i g h b o r s  seem v e r y  a n x i o u s  lor somethinq t o  b e  done 
w i t h  t h e  b u i l d i n g .  The v a s t  m a j o r i t y  of peop le  t h a t  Flr. 
Vogel t a l k e d  t o  d i d  not o b - ~ e c t  t o  t h e  b u i l d i n g  b e i n g  used  as 
a q r o c e r y  s t o r e ,  and many were q u i t e  e x c i t e d  about  t h e  i d e a ,  
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The p e t i t i o n  i n d i c a t e d  t h a t  t h e  n e i g h b o r s  o f  4 0 0  IC S t r e e t ,  
N.E. u n d e r s t a n d  t h a t  t h e  a p p l i c a n t  wished t o  p u t  a g r o c e r y  
and gourniet shop i n  t h e  b u i l d i n g  a t  1100 K S t r e e t ,  N . E . ,  
which i s  p r e s e n t l y  v a c a n t .  To do t h i s ,  t h e  a p p l i c a n t  must 
o b t a i n  a zoning  v a r i a n c e  from t h e  Board o f  Zoning Adjustment., 
The i i e ighbc r s  s u p p o r t e d  t h e  concep t  of a g r o c e r y  and gourmet 
s t o r e  a t  t h i s  l o c a t i o n ,  and r e q u i r e 2  t h e  BZA to s u p p o r t  t h e  
a p p l i c a n t I s  p e t i t i o n ,  

30 .  The Board a p p r e c i a t e s  t h e  c o n r e r n s  o f  t h e  p roponen t  
n e i g h b o r s .  The Board f i n d s  however t h a t  t h e r e  conce rns  a r e  
n o t  groun6s  t h a t  would s u p p o r t  a u s e  v a r i a n c e .  These 
conce rns  are  p e r s o n a l  and shou ld  be  tiddlressed chroucjh o t h e r  
avenues .  S e c u r i t y  i s  a p o l i c e  matter.  Mainteiiance o f  rea l  
p r o p e r t y  i s  t h e  r e s p o n s i b i l i t y  of the owner. Tlie a p p l i c a n t  
i s  n o t  an  ingenue .  I t s  b u s i n e s s  i s  r ea l  e s t a t e .  The 
pu rchase  of t h e  s u b j e c t  p r o p e r t y  d i d  n o t  m a t e r i a l i z e  t o  t h e  
a p p l i c a n t ' s  e x p e c t a t i o n s  and t h e  a p p l i c a n t  m u s t  t h u s  p roceed  
w i t h  o t h e r  p l a n s .  

CONCLUSIONS O F  LAW APJC OPINION: 

Based on t h e  f i n d i n g s  of f a c t  and t h e  e v i d e n c e  of 
r e c o r d ,  t h e  Board conc ludes  t h a t  t h e  a p p l i c a n t  i s  s e e k i n g  a 
use v a r i a n c e ,  t h e  g r a n t i n g  of w h i c h  r c q u i r e s  a s l l o ~ i n g  
through s u b s t a n t i a l  e v i d e n c e  of  a h a r d s h i p  upoii t h e  owner 
a r i s i n g  o u t  o f  some un ique  o r  e x c e p t i o n a l  c o n d i t i o n  i n  t h e  
p r o p e r t y  so t h a t  t h e  p r o p e r t y  canno t  r e a s o n a b l y  be used f o r  
t h e  purpose  f o r  which it i s  zoned. The  Board  nus st €further 
f i n d  t h a t  t h e  r e l i e f  r e q u e s t e d  c a n  b e  g r a n t e d  w i t h o u t  
s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good and w i t h o u t  s u h s t a n -  
t i a l l y  i m p a i r i n g  t h e  i n t e n t ,  p u r p o s e ,  and i n t e g r i t y  OF t h e  
zone p l a n  as  embodied i n  t h e  Zor,ing R e g u l a t i o n s  and i:aps. 

The Board conc ludes  t h a t  t h e  a p p l i c a n t  h a s  n o t  m e t  t h i s  
burden of proof  i n  showing a n  undue i n h e r e n t  i n  t h e  p r o p e r t y .  
There  i s  n o t h i n g  i n  t h e  s i z e ,  shape  h a r d s h i p  o r  topography 
of t h e  s u b j e c t  p r o p e r t y  t .hat  would p r e c l u d e  it from b e i n g  
used  f o r  an  R-4 purpose .  T h e  Eoard c o n c l u d e s  t h a t  t h e  
a p p l i c a n t  h a s  not exhdus ted  t h e  L i s t  of u s e s  p e r m i t t e d  t o  
him f o r  t h e  s u b j e c t  p r o p e r t y ,  The p r o p e r t y  c o u l d  be 
c o n v e r t e d  t o  a n  R-4 u s e  i n c l u d i n g  m a t t e r - o f - r i g h t  and 
s p e c i a l  e x c e p t i o n  u s e s .  I n  a d d i t i o n  t o  t h e  p o s s i b l e  
r e s i d e n t i a l  uses,  whether  s i n g l e  f a m i l y  o r  n t u l t i - f a m i l y ,  
t h e r e  are  n o n - r e s i d e n t i a l  u s e s  p e r m i t t e d  which t h e  a p p l i c a n t  
h a s  n o t  i n v e s t i g a t e d .  E i t h e r  r e n o v a t i o n  of t h e  e x i s t i n g  
s t r u c t u r e  o r  new c o n s t r u c t i o n  would b e  p o s s i b l e  t o  p r o v i d e  
f o r  a p e r m i t t e d  use. 

The Board f u r t h e r  conc ludes  t h a t  t h e  applicznt s 
marke t ing  problems i n  selling t h e  s u b j e c t  p r o p e r t y  f o r  a 
p e r m i t t e d  u s e  and t h e  ecocomic problems i n v o l v e d  i n  r e n o v a t i n g  
and. c o n v e r t i n g  t h e  p r o p e r t y  f o r  a p e r m i t t e d  u s e  d o  n o t  
c o n s t i t u t e  a h a r d s h i p  i n  t h e  s e n s e  d e f i n e d  by t h e  
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Zoaing R e g u l a t i o n s .  Such h a r d s h i p  shou ld  b e  i n h e r e n t  i n  thc 
p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  site, so t h a t  it canno t  be 
used  f o r  a p e r m i t t e d  p u r p o s e ,  even w i t h  a l t e r a t i o n s .  A s  t o  
t h e  a p p i i c a n t , ~  c o n t e n t i o n  t h a t  t h e  proposed  u s e  would 
remove an  e y e s o r e  and a safety h a z a r d  from t h e  neighborhood 
and r e p l a c e  it w i t h  a neighborhood f & c i l i t y ,  t h e  Board 
conc ludes  t h a t  t h i s  i s s u e  i s  n o t  d i s p o s i t i v e  of t h e  a p p l i c a -  
t i o n .  The i s s u e  of i n d u e  h a r d s h i p  i s  d i s p o s i t i v e  of t h e  
a p p l i c a t i o n .  

The Board conc ludes  t h a t  g r a n t i n g  t h i s  u s e  var iance t o  
o p e r a t e  d g r o c e r y  and convenience  s tore  i n  an  R-4 D i s t r i c t  
c a n n o t  b e  done w i t h o u t  s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  
good and s u b s t a n t i a l  impairment  t o  t h e  i n t e n t  and pu rpose  of 
t h e  zone p l a n .  The g r a n t i n g  of  t h i s  u s e  v a r i a n c e  would 
pos tpone  t h e  c o n v e r s i o n  of an  R-4  p r o p e r t y  t o  a n  R-4 u s e  and 
would b e  comple t e ly  c o n t r a r y  t o  t h e  i n t e n t  of t h e  Zoning 
Commission when it adopted  t h e  new amendments t h e  
nonconforming u s e s .  Accord ing ly ,  it i s  hereby  CRDERED t h a t  
t h e  a p p l i c a t i o n  i s  D E N I E D .  

VOTE: 3-0 (Maybel le  7'- B e n n e t t ,  W i l l i a m  F. FlcIntosh. and 
C h a r l e s  R.  Norris t o  deny;  Douglas J. Pat ton  
and Carr ie  L. T h o r n h i l l  n o t  v o t i n g ,  n o t  
having  h e a r d  t h e  case) .  

BY ORDER O F  THE U.C.  BOARD O F  Z O N I N G  ADJUSTMENT 

ATTESTED BY: 
STEVEN E .  SHER 
Execu t ive  D i r e c t o r  

F I N A L  DATE OF ORDER: 

UNDER SUB-SECTION 6 2 0 4 . 3  O F  THE Z O X I N G  REGULATIONS, "NO 
DECISION OR ORDER O F  THE BOARD SHALL TAKE EFFECT UNTIL TEN 

RULES O F  PP.ACTICE AND PROCEDURE BEFORE THE EOARD O F  ZONIPJC 
ADZUSTMENT. '' 

DAYS AFTER HAVING BECOME F I N A L  PURSUANT TO THE ~ U ~ P L E ~ E N T A L  
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